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DISTRICT: SONITPUR 
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GR CASE NO: 1633/2011 

(Arising out of  Tezpur PS Case No: 801/2011) 

U/S 324 OF INDIAN PENAL CODE, 1860 
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         TEZPUR 
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J U D G M E N T 

 

1. The case of the prosecution, in brief, is that on 29/07/2011 at about 

10:30 PM, the accused person namely, Sri Jitu Moni Saikia (hereinafter 

referred to as accused person) had called Mintu Tamuli (hereinafter 

referred to as injured) to pick up Jayanta Das who was in the house of 

the accused person. Thereafter the injured had gone to the house of the 

accused person to pick Jayanta Das. However,  when the injured reached 

the house of the accused person, the accused person along with two 

unknown boy strike the injured with dao and rod, thereby causing 

grievous injury in the back and head, of the injured. When Jayanta Das 

tried to stop the accused person and the two unknown boys, Jayanta Das 

also sustained injuries in his left hand. When Sri Rintu Tamuli (hereafter 

referred as the informant) came to know about the incident, he 

immediately took his injured brother and Jayanta Das to KCH, Tezpur for 

treatment. Since he was busy with the treatment of the injured as such 

there was delay in lodging the ejahar of this case.  

 

2. The police upon receipt of the ejahar registered Tezpur Police Station 

case no 801/2011 under sections 341/326/34 of IPC and started 

investigation in the case. The I/O then visited the place of occurrence, 

prepared the sketch map and recorded the statement of the witnesses. 

After completion of the investigation the police submitted chargesheet 

against the accused person under sections 341/326/34 IPC.  

 



Page 3 of 13 
GR CASE NO: 1633/2011 
PROSECUTOR: STATE OF ASSAM 
ACCUSED PERSON: SRI JITUMONI SAIKIA  

 
DICTATION TAKEN & TRANSCRIBED BY ME: JANMONI DEKA 
 (STENO) 

 
 

3. The accused person was called upon to enter trial and after causing his 

appearance the copies of the relevant documents were furnished to the 

accused person. Upon hearing and on perusal of record the formal 

charges under section 324 of IPC was framed against the accused person 

and the said charges was read over and explained to the accused person 

to which he pleaded not guilty and claimed to be tried. 

 

4. The prosecution in support of its case examined five witnesses and 

exhibited three documents in support of their case.  

 

5. The accused person was examined under section 313 CrPC; the defence 

chose not to adduce any evidence in support of their case.  

 

6. I had heard both the parties. I have heard the learned counsel for the 

accused person who had submitted that the prosecution side had failed to 

prove the case beyond reasonable doubt; as such the accused person 

needs to be acquitted. 

 

7. Upon hearing and on perusal of record I have formulated the following 

points for determination-  

 

(i.) Whether the accused person on 29/07/2011 at 

about 10:30 PM at Mazgaon Saikia Chuburi 

voluntarily cause hurt to the injured by means of 

a dao which is a sharp object and thereby 

committed offence under section 324 IPC?  

 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 

 

8. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the point for determination.  
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9. PW 1, Sri Rintu Tamuli (hereinafter referred to as PW 1) had 

stated in his evidence that on 29.7.2011, his brother dropped him in his 

house after closing their shop at Parowa Chariali. Thereafter, Jayanta Das 

called him over telephone and informed him that his brother Mintu Tamuli 

was strike and therefore he was called to civil hospital where his brother 

was admitted. He stated that when he reached hospital, he saw injuries in 

his brother’s head and right arm and the doctor was stitching the wound 

of his brother. Next day, when he asked his brother about the 

occurrence, his brother informed him that the accused person had strike 

his brother with a dao at Saikia Chuburi. His injured brother was admitted 

in the hospital for 2 days. Thereafter, he had lodged this case.  He proved 

Exhibit 1 as the ejahar lodged by him.  

 

10. In his cross examination PW 1 stated that he had not seen the 

incident himself. On the date of alleged incident in the morning hours, the 

accused along with Jayanta Das came in his shop. Jayanta Das is not 

related to him but a relative of the accused person. He stated that he is 

not aware from where Jayanta Das called him on the date of alleged 

incident. He denied the fact that on the date of alleged incident his 

brother along with Jayanta Das was drunk and they had knocked two 

boys near the house of one Dipen Baruah. He further denied the fact that 

when a verbal spat arose between his brother, Jayanta Das and the two 

boys than his brother got hurt by falling in the fence of the house of 

Dipen Baruah. He further stated that the distance between the KCH and 

and the Tezpur Police Station is almost ½ Km.  

 

11. PW 2, Mintu Tamuli (hereinafter referred to as PW 2) had stated in 

her evidence that on 29.7.2011 at about 10:30 PM, Jayanta Das called 

him up and asked him to pick Jayanta Das from the house of the accused 

person. Thereafter, after closing his shop and dropping his brother he 

went to pick up Jayanta Das from the house of accused person. When he 

reached the house of the accused person, the accused person asked him 

to wait and also offered him to drink alcohol. PW 2 further stated that the 
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accused had asked money from him for purchasing alcohol. However, 

when he told the accused that he had to bring money from his house 

than the accused told him that inspite of his father working in the police 

how he can say that he do not have money. In connection with this issue 

a quarrel arose between him and the accused and he went away near his 

bike. Thereafter, when he was about to sit in the bike, the accused had 

strike him with the dao first in his head and thereafter in his back. When 

Jayanta Das tried to stop the accused person, Jayanta Das also sustained 

injuries in his hand. The accused then fled away and Jayanta Das took 

him to civil hospital, where he was admitted for two days.  

 

12. In his cross examination PW 2 had stated that Jayanta Das is the 

relative of the accused person. On the date of alleged incident, Jayanta 

Das came along with the accused in the morning hours in his shop and 

told him that he was invited by the accused person for dinner. He further 

stated that Jayanta Das had called him up in the night of the alleged 

incident to pick him up from the house of the accused person after 

dinner. He further stated that he had never been to the house of the 

accused person prior to the alleged incident. He admitted that there is 

liquor shop at Parowa Chariali. He denied the fact that he along with 

Jayanta Das and the accused drank alcohol at Parowa Chariali on the date 

of alleged incident. He further denied the fact that while he along with 

the accused and Jayanta Das were coming to the house of the accused 

person through a sub way, he knocked down two boys, as a result of 

which a dispute arose between them and he fell down in the fence of 

Dipen Baruah and got injured.   

 

13. PW 3, Dr Hiranjan Saikia (hereinafter referred to as PW 3) is the 

medical officer of this case and he had deposed in his evidence that on 

29.07.2011, when he examined Sri Mintu Tamuli, he detected the 

following injury: (a) Incise cut injury in the vertex of scull.  In his opinion, 

the injury was found to be simple in nature cause by sharp weapon. He 

proved Exhibit 2 as the injury report. 



Page 6 of 13 
GR CASE NO: 1633/2011 
PROSECUTOR: STATE OF ASSAM 
ACCUSED PERSON: SRI JITUMONI SAIKIA  

 
DICTATION TAKEN & TRANSCRIBED BY ME: JANMONI DEKA 
 (STENO) 

 
 

 

14. In his cross examination PW 3 had deposed in his evidence that he 

issued Exhibit 2 on 13.09.2011 on the basis of medico legal register, 

which he had not brought in the Court. He examined the injured on-self 

identification. He stated that in Exhibit 2 he had not mentioned any police 

requisition number since the injured was not accompanied by any police 

personnel. He further admitted that he had not mentioned whether the 

injury upon the injured was fresh or old. The injury mentioned in his 

report can be cause by a tin. He also stated that he cannot say firmly 

whether Exhibit 2 is related to the case or not.  

 

15. PW 4, Sri Jayanta Das (hereinafter referred to as PW 4) had 

deposed in his evidence that on 29.7.2013 at 10:30 PM, the accused 

person had invited him for dinner in his house. Although, the injured was 

also invited for dinner but the injured did not go for dinner.  After dinner 

the accused called the injured for picking him up. PW 4 further stated 

that when the injured reached the house of the accused person, with 

regard to some conversation, a quarrel took place between both of them 

and while Mintu Tamuli was coming out from the house of the accused 

person, the accused strike the injured with a dao from the back side. 

Thereafter, when he tried to stop the accused person and Mintu Tamuli 

from fighting, he sustained injuries in his left hand. Later he took the 

injured to the civil hospital.  

 

16. In his cross examination, PW 4 had deposed in his evidence that on 

the date of alleged incident, when he met the accused person in the 

morning hours, the accused invited him for dinner. He further admitted 

that his relationship with the injured is good and both are friends from a 

long time prior to the incident. He stated that he had called the injured to 

pick him from the house of the accused person after dinner. Accordingly, 

the injured came at 10 PM to pick him up from the house of the accused 

person. Although, the injured came to pick him up but he was waiting 

near the house of the accused person. There were two other boys near 
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the place where the injured was waiting. He denied the fact that the 

injured had knocked down the two boys and a physical altercation took 

place between those two boys and the injured and the injured hurt 

himself by falling in a nearby tin fence. He further admitted that he was 

not medically examined by doctor in connection with this case. Police had 

interrogated him in connection with this case.  

 

17.  PW 5, Sri Kushal Chandra Nath (hereinafter referred to as PW 5) 

is the investigating officer of this case. He had deposed in his evidence 

that on 30/7/2011 one Rintu Tamuli lodged a written ejahar before the 

Kocharigaon police outpost. After maintaining GD entry no 683/2011 

dated 30/7/2011 by the In- Charge, Kocharigaon OP, he was entrusted 

with the preliminary investigation of this case on the basis of the GD 

Entry and in the meantime the ejahar was sent for registration to the OC, 

Tezpur PS. He then interrogated the informant, visited the place of 

occurrence, prepared the sketch map and also recorded the statement of 

other witnesses of this case. On 1/8/2011 the instant case was registered 

vide Tezpur PS case No 801/2011 u/s 341/326 r/w 34 IPC. On 2/8/2011 

and 4/8/2011 he went to search for the accused person but did not find 

him. On 17/10/2011 the accused was granted anticipatory bail as he was 

allowed to go on bail. Since his part of investigation was completed he 

handed over the case dairy to the In-Charge, Kocharigaon Outpost. Since 

the investigation of the case was already completed, SI Jalaluddin 

submitted chargesheet against the accused person Jitu Saikia u/s 341/324 

r/w 34. He proved Exhibit 3 as the charge sheet filed against the accused 

person, namely, Sri Jitu Saikia.  

 

18. In his cross examination, PW 5 had deposed that on 1/8/2011 the 

ejahar of this case was received at 1:45 pm. The victim had gone for 

medical treatment himself. The victim had only submitted the medical 

report to him. PW 1 Rintu Tamuli had stated before him that Jayanta 

informed him over telephone that his brother and Jayanta Das were 

assaulted by two unknown boys on the roadside with dao. PW 4 Jayanta 
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Das had not stated before him that the accused person had an altercation 

with the informant and thereafter the accused person strike the informant 

with a dao from his backside.PW 4 had stated before him that he saw two 

friends of the accused were standing and the accused then informed 

Mintu to come and when Mintu arrived, he was attacked. PW 4 did not 

mention who attacked Mintu; in fact PW 4 did not mention that the 

accused attacked Mintu. He further stated that no sketch map had been 

submitted along with the chargesheet.  

 

19.  After going through the entire evidences on record, what had emerged 

out from the evidence of PW 1, who is the informant of this case, is that 

he had clearly admitted in his evidence that he had not seen the alleged 

incident and it was his injured brother who had appraised him about the 

involvement of the accused person in this case; but he had failed to 

mentioned the same in Exhibit 1. Neither PW 1 had mentioned in Exhibit 

1 that he came to know about the manner of incident from his injured 

brother nor had he mentioned about the name of any person from whom 

he came to know about the alleged incident.  Moreover PW 1 had 

highlighted the involvement of two unknown boys along with the accused 

person for the assault on his injured brother in Exhibit 1; but his evidence 

totally overshadows the aspect of the involvement of the two unknown 

boys. Further it is seen that the informant had stated in his Exhibit 1 that 

when he came to know about the incident, he took his injured brother to 

the hospital for treatment. This said version in Exhibit 1 is totally different 

from the version stated by PW 1 in his evidence wherein he had stated 

that after he got a call from PW 4 regarding the incident, he immediately 

had gone to the civil hospital where his injured brother was admitted. The 

two different description of one incident raises a question regarding the 

actual occurrence of any such incident. Moreover when PW 5, who is the 

investigating officer of this case, had very clearly emphasized in his cross 

examination that PW 1 had stated before him that his injured brother PW 

2 and PW 4 were attacked by two unknown boys, then the evidence laid 

down by PW 1 cannot be relied upon in any manner to prove the 
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prosecution case when a glance of the involvement of two unknown boys 

is also reflected in Exhibit 1.  

 

20. Coming to the evidence of PW 2 who is the star witness of this case, it is 

seen that the said witness had been strongly maintaining his stand that 

the accused had only strike him with a dao on the date of alleged 

incident. But if Exhibit 2 is seen in detail, it is found that there is neither 

any reference of police case number in it nor any description of the injury 

at the time of examination i.e., whether the injury was fresh or old. Also 

when the evidence of PW 3, who is the medical officer of this case is seen 

in detail, what has emerged out that he had reflected a possibility that 

injury sustained by the injured could have been caused by falling in tin as 

well. Also, PW 3 had confirmed that the injured had self identified him at 

the time of examination and therefore, PW 3 cannot say firmly as to 

whether Exhibit 2 was prepared in connection to this case or not. 

Moreover, PW 5, who is the investigating officer of this case had very 

clearly stated in his cross examination that he could not sent any police 

requisition to the medical officer of this case because prior to that the 

injured had himself handed him the medical report of this case. So 

situated, when the genuineness of Exhibit 2 it itself at stake, therefore it 

cannot be solely relied upon because whether the injured was only 

examined in this case or not seems doubtful. In this regard I would like to 

discuss the judgment of the Hon’ble Gauhati High Court in Prakash 

Nath Vs- State of Assam [(2008) 1 GLR 111] wherein, it was 

observed that “witnesses fall in three distinct categories. There 

are witnesses, who are wholly reliable. Conviction of an accused 

can be safely base on the evidence of the witness, who is wholly 

reliable. There may be witnesses, who are found to be wholly 

unreliable. The evidence of such witnesses is to be completely 

discarded. There is yet another category of witness, who may be 

neither wholly reliable nor wholly unreliable. Before the 

evidence of such a witness is relied upon to convict an accused, 

imperative it is that the Court is satisfied that the evidence of 
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such witness has been corroborated by trustworthy and reliable 

evidence; such corroborated evidence may be either direct or 

circumstantial. In short, the evidence of a witness, who is 

neither wholly reliable nor wholly unreliable, cannot be relied 

upon for the purpose of founding conviction of an accused 

without corroboration thereof, either direct or circumstantial.” 

After going through the aforesaid observation of the Hon’ble Gauhati High 

Court, I am of a considered view that PW 2 falls in the third category of 

the witness whose evidence is neither wholly reliable nor wholly 

unreliable. Though, PW 2 had stressed that the accused had assaulted 

him but the absence of a genuine medical report to substantiate his 

allegations, makes it difficult to rely upon the evidence of PW 2. The 

solitary testimony of PW 2 without any strong corroborating cannot be 

made a basis of conviction for the accused for the sake of convicting the 

accused in this case.   

 

21. Further after going into a threadbare reading of the evidence of PW 4, 

who is one of the principle witnesses of the case, it is seen that the said 

witness has very confidently stated the date of incident to be 29.07.2013. 

The defence side has submitted that this witness cannot be relied upon 

because the incident in question in this case is stated to be allegedly 

happening on 29.07.2011 and not 29.07.2013 as stated by the said 

witness. In my opinion such discrepancy is not so fatal to the case 

because while judging a witness, the background of the witness and his 

intelligence had to be weigh. One cannot expect a man of ordinary 

prudence to be of computer memory. However, keeping in background 

the aforesaid observation, it is very important to see as to whether this 

said witness had supported the prosecution case in the other aspects or 

not. PW 4 had stated in his evidence that he had also sustained injuries in 

his left hand while trying to save the injured from the clutches of the 

accused person but the absence of any medical report to prove the 

injuries of PW 4 had cast a shadow of doubt upon the evidence of PW 4. 

Moreover, the whole evidence of PW 4 had come under suspicion because 
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PW 5 who is the investigating officer of this case had totally made the 

evidence of PW 4 shallow, since PW 5 had admitted that nowhere in the 

statement made before him PW 4 had pointed out the involvement of the 

accused in this case. If such is the stand of PW 4, then it becomes a risky 

affair to believe the said witness whose stand in the case is shaky.  

 

22. Thus, after discussing the evidence of all the prosecution witnesses in 

detail, what is seen that the prosecution could not produce one single 

witness in this case whose stand in the case is crystal clear. All the 

prosecution witnesses are singing their own version of the case without 

any sort of corroboration between them. Also when there is difference in 

the statement made in the court and the statement made before the 

investigating authority, then it becomes very difficult to come to a 

justified decision as to which version regarding the incident had to be 

believed. It is pertinent to mention herein the observation of the Hon’ble 

Gauhati High Court in this regard in Babul Roy Vs State of Assam 

[(2010) 2 GLR 1] wherein it was observed that “the burden of 

proving the guilt of the accused is upon the prosecution and 

unless it relieves itself of that burden, the Courts cannot record a 

finding of the guilt of the accused person. The golden thread 

runs to through the waves of the administration of justice in 

criminal cases is that if two views are possible on the evidence 

adduces in the case. One pointing to the guilt of the accused and 

other to his innocence, the view which is favorable to the 

accused should be adopted.”   In the present case also the narration 

of two versions of one incident and slight ray of the involvement of third 

party had led to a shadow of doubt regarding the accused person’s 

involvement in this case and hence the benefit of this goes to the accused 

person.  

 

23. DECISION: The prosecution has failed to prove that the accused person 

had committed the offence of hurt by sharp weapon as  alleged in the 

ejahar at the relevant point of time; as such all the points for 
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determinations are answered in the negative, in favour of the accused 

person.  

ORDER 

 

24. In view of the discussions made above and the decision reached in the 

foregoing issues it is held that the prosecution has failed to prove the 

charges against the accused person, namely Sri Jitu Moni Saikia; as such 

the aforesaid accused person is acquitted of the charges under section 

324 of IPC and is set at liberty forthwith.  

 

25. The bail bond of the aforesaid accused person and his surety shall remain 

in force for another six months from today. 

 

26. The case is disposed of on contest without cost. 

 

Given under my hand and the seal of this court on this the 28th 

day of September, 2016 at Tezpur.  

 

 

(Mrs Meenakshi Sarmah) 

 Judicial Magistrate First Class,  

Tezpur, Sonitpur 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

1. EXHIBIT 1 - EJAHAR 

2. EXHIBIT 2- MEDICAL REPORT 

3. EXHIBIT 3- CHARGE-SHEET 

DEFENCE EXHIBITS 

NONE 

COURT EXHIBITS: 

NONE 

PROSECUTION WITNESSES 

1. PW 1- SRI RINTU TAMULI 

2. PW 2- SRI MINTU TAMULI 

3. PW 3- DR HIRANJAN SAIKIA 

4. PW 4- SRI JAYANTA DAS 

5. PW 5- SRI KUSHAL CHANDRA NATH 

DEFENCE WITNESSES 

NONE 

COURT WITNESSES 

NONE 

  

(Mrs Meenakshi Sarmah) 

 Judicial Magistrate First Class 

Tezpur, Sonitpur 


